§134.607

behalf of persons or entities that are
ineligible.

13 CFR Ch. | (1-1-06 Edition)

§134.607 How do | know which eligibility requirement applies to me?

Follow this chart to determine your eligibility. You should calculate your net
worth and the number of your employees as of the date the administrative pro-

ceeding was initiated.

If your participation in the proceeding was:

Eligibility requirements:

(1) As an individual rather than a business owner
(2) As owner of an unincorporated business

(3) As a partnership, corporation, association, organization, or
unit of local government.

(4) As a charitable or other tax-exempt organization described
in 26 U.S.C. 501(c)(3) or a cooperative association as de-
fined in 12 U.S.C. 1141j(a).

(1) Personal net worth may not exceed 2 million dollars.

(2) Personal net worth may not exceed 7 million dollars, and
No more than 500 employees.

(3) Business net worth may not exceed 7 million dollars, and
No more than 500 employees.

(4) No net worth limitations, and

No more than 500 employees.

§134.608 What are the special rules for
calculating net worth and number
of employees?

(a) Your net worth must include the
value of any assets disposed of for the
purpose of meeting an eligibility stand-
ard, and must exclude any obligation
incurred for that purpose. Transfers of
assets, or obligations incurred, for less
than reasonably equivalent value will
be presumed to have been made for the
purpose of meeting an eligibility stand-
ard.

(b) If you are an owner of an unincor-
porated business, or a partnership, cor-
poration, association, organization, or
unit of local government, your net
worth must include the net worth of all
of your affiliates. ““Affiliates’ are:

(1) Corporations or other business en-
tities which directly or indirectly own
or control a majority of the voting
shares or other ownership interests in
the applicant concern; and

(2) Corporations or other business en-
tities in which the applicant concern
directly or indirectly owns or controls
a majority of the voting shares or
other ownership interests.

(c) Your employees include all those
persons regularly working for you at
the time the administrative proceeding
was initiated, whether or not they were
at work on that date. Part-time em-
ployees must be included on a propor-
tional basis. You must include the em-
ployees of all your affiliates in your
total number of employees.

§134.609 What is the difference be-
tween a fee and an expense?

A fee is a charge to you for the pro-
fessional services of attorneys, agents,
or expert witnesses rendered in connec-
tion with your case. An expense is the
cost to you of any study, analysis, en-
gineering report, test, project, or simi-
lar matter prepared in connection with
your case.

§134.610 Are there limitations on re-
imbursement for fees and expenses?

(a) Awards will be calculated on the
basis of fees and expenses actually in-
curred. If services were provided by one
or more of your employees, or were
made available to you free, you may
not seek an award for those services. If
services were provided at a reduced
rate, fees and expenses will be cal-
culated at that reduced rate.

(b) In determining the reasonableness
of the fees for attorneys, agents or ex-
pert witnesses, the ALJ will consider
at least the following:

(1) That provider’s customary fee for
like services;

(2) The prevailing rate for similar
services in the community in which
that provider ordinarily performs serv-
ices;

(3) The time actually spent in rep-
resenting you; and

(4) The time reasonably spent in light
of the difficulty and complexity of the
issues.

(c) An award for the fees of an attor-
ney or agent may not exceed $75 per
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hour, and an award for the fees of an
expert witness may not exceed $25 per
hour, regardless of the rate charged.

(d) An award for the reasonable cost
of any study, analysis, engineering re-
port, test, project or similar matter
prepared on your behalf may not ex-
ceed the prevailing rate payable for
similar services, and you may be reim-
bursed only if the study or other mat-
ter was necessary to the preparation of
your case.

§134.611 What should | include in my
application for an award?

(@) Your application must be in the
form of a written petition which is
served and filed in accordance with
§134.204. It must contain the following
information:

(1) A statement that OHA has juris-
diction over the case pursuant to
§134.102(g);

(2) ldentification of the administra-
tive proceeding for which you are seek-
ing an award;

(3) A statement that you have pre-
vailed, and a list of each issue in which
you claim the position of SBA was not
substantially justified;

(4) Your status as an individual,
owner of an unincorporated business,
partnership, corporation, association,

§134.612

organization, or unit of local govern-
ment;

(5) Your net worth and number of em-
ployees as of the date the administra-
tive proceeding was initiated, or a
statement that one or both of these eli-
gibility requirements do not apply to
you;

(6) The amount of fees and expenses
you are seeking, along with the invoice
or billing statement from each service
provider;

(7) A description of any affiliates (as
that term is defined in §134.408), or a
statement that no affiliates exist;

(8) A statement that the application
and any attached statements and ex-
hibits are true and complete to the
best of your knowledge and that you
understand a false statement on these
documents is a felony punishable by
fine and imprisonment under 18 U.S.C.
1001; and

(9)(i) Your name and address;

(i) Your signature, or the signature
of either a responsible official or your
attorney; and

(iii) The address and telephone num-
ber of the person who signs the applica-
tion.

(b) You should follow this chart to
determine which further documents
must be included with your applica-
tion:

Party

Required documents

(1) Individual, owner of unincorporated business, partnership,
corporation, association, organization, or unit of local govern-
ment.

(2) Organization qualified as tax-exempt under 26 U.S.C.
501(c)(3).

(3) Tax-exempt religious organization not required to obtain a
ruling from the Internal Revenue Service on its exempt sta-
tus.

(4) Cooperative association as defined in 12 U.S.C. 1141j() ...

(1) Net worth exhibit.

(2) Copy of a ruling by the Internal Revenue Service that you
qualify as a 501(c)(3) organization or

Statement that you were listed in the current edition of IRS
Bulletin 78 as of the date the administrative proceeding was
initiated.

(3) Description of your organization and the basis for your be-
lief you are exempt.

(4) Copy of your charter or articles of incorporation, and
Copy of your bylaws.

8§134.612 What must a net worth ex-
hibit contain?

(a) A net worth exhibit may be in any
format, but it must contain:

(1) List of all assets and liabilities for
you and each affiliate in detail suffi-
cient to show your eligibility;

(2) Aggregate net worth for you and
all affiliates; and

(3) Description of any transfers of as-
sets from, or obligations incurred by,
you or your affiliates within one year
prior to the initiation of the adminis-
trative proceeding which reduced your
net worth below the eligibility ceiling,
or a statement that no such transfers
occurred.

(b) The net worth exhibit must be
filed with your application, but will
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